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Fortress Europe? 
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European Proposal 

ÅIf  more than 50% of  tender above ú5 million is not 
covered by agreements 

ÅCommission to review each proposed rejection 

Procuring entities 
may reject 3d 

country tenders 

ÅIf  no other solution possible: 

ÅCommission may selectively exclude third countryõs 
vendors 

ÅCommission may impose price penalties 

Commission to 
investigate 

discriminatory 
nations 

ÅWhere value of  non-covered goods and 
services exceeds 50% 

ÅMust explain acceptance of  abnormally low 
bid to all other bidders 

If  procuring entity 
will accept 

òabnormally lowó 
bid 
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U.S. òWalled Gardenó 

GPA &  

Free Trade 
Agreements 

Europe 

USA 

Some 
Asian 

Nations 

Some 
Latin 

American 
Nations 
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GPA &  

Free Trade 
Agreements 

Europe 

USA 

Some 
Asian 

Nations 

Some 
Latin 

American 
Nations 

U.S. Statute and Rule 

ÅPresident may bar goods from nations that are not 
members of  free trade agreements 

19 U.S.C. 
2512 

Å(c) Purchase restriction.(1) Under the Trade Agreements 
Act, . . . in acquisitions covered by the WTO GPA, acquire 
only U.S.-made or designated country end products or 
U.S. or designated country services, unless offers for such 
end products or services are either not received or are 
insufficient to fulfill the requirements 

FAR 
25.403(c) 
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Difficulties with a Walled Garden 



7 Difficulty :  Need Predictability to 

Reduce Transaction Costs 
This is what the proposed European regulation says: 

 

The Commission may approve that Contracting 

authorities/entities exclude tenders where the value 

of  non-covered goods and services exceeds 50% 

of  the total value of  goods and services included in 

the tender. After informing potential tenderers, in 

the contract notice, of  its intention to exclude 

such tenders, a contracting authority/entity has to 

notify the Commission when it receives tenders that 

fall into this category. 



8 Difficulty :  Need Predictability to 

Reduce Transaction Costs 

The Commission may approve that Contracting 

authorities/entities exclude tenders where the value of  

non-covered goods and services exceeds 50% of  the 

total value of  goods and services included in the tender. 

After informing potential tenderers, in the contract 

notice, of  its intention to exclude such tenders, a 

contracting authority/entity has to notify the Commission 

when it receives tenders that fall into this category. 

When and how would the determination 

be made?  Before tenders?  Rule refers to 

the notice under Article 35 of  Directive 

2004/18/EC ð but that is a  

notice.  How would procuring entities 

know the òEuropeanó content before 

tenders?  And how, exactly, do we 

measure òEuropeanó and òthird-partyó 

content?  At the component level or at the 

delivered item level -- and what if  a 

delivered item includes foreign 

components? 
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Difficulty:  Quirky Rule of Origin 

According to this Regulation goods should be 

considered to be Union goods when they are 

wholly obtained or produced in the Union. Goods 

whose production involved one or more third 

countries should be deemed to originate in the 

country where they underwent their last, 

substantial, economically justified processing or 

working in an undertaking equipped for that 

purpose and resulting in the manufacture of  a new 

product or representing an important stage of  

manufacture. 

What if  different 

prospective 

contractors use 

different rules of  

origin systems?  

How will agency 

estimate foreign 

percentage? 
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Difficulty:  Need an Enforcement Weapon 

From U.S. Justice Department press releases: 

ÅTelecommunications Firm to Pay US $1 Million to Settle Alleged 

Violations of  the Trade Agreements Act 

Å Direct Resource Inc. Agrees to Pay $450,000 to Settle Allegations of  

Selling Foreign Products to Federal Agencies 

ÅGSA Contractor University Loft Company to Pay U.S. $400,000 to Resolve 

Contract Fraud Allegations [Based on Malaysian Furniture Sold in 

Violation of  the TAA] 

ÅCorporate Express Pays United States $5.02 Million to Resolve False 

Claims Act Allegations, [Stemming from Office Products from China and 

Taiwan] 
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