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Foreword

by Jean-Guy Carrier, ICC Secretary General

The International Chamber of Commerce has prepared over the years a large number of model contracts
and clauses. These documents reflect best international corporate practice in transactional work, facilitate
business negotiations and improve the drafting of the numerous contractual documents companies are
processing.

At the same time, ICC has been concerned about the devastating effects on business of corruptive
practices. It has become clear that corruption constitutes an obstacle to the creation of the level playing
field all corporations want to see materialize, and runs counter to international public order.

Therefore, ICC in 1977 issued the ICC Rules on Combating Corruption (the ‘Rules’), thereby becoming
the first international organization to issue rules condemning all forms of corruption and urging
companies to put into place preventive measures to ban corruption from their transactions.

The voluntary ICC Rules were regularly revised to reflect best corporate practice and to mirror the
provisions of key international anti-bribery instruments, such as the OECD Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions (1997) and the United Nations
Convention against Corruption (2003).

To consolidate the progress made by the business world in its corporate practice, the ICC Rules were
rewritten in 2011. The 2011 edition of the Rules contains three parts: Part I states the Rules proper, Part
II deals with policies that enterprises should enact to support compliance with the Rules, and Part I1I lists
the suggested elements of an effective corporate compliance programme. The 2011 Rules are designed
to be applied by enterprises of any size, whether large, medium or small.

The International Chamber of Commerce considers that its mission does not stop at prescribing
voluntary anti-corruption norms, but also includes urging companies to incorporate in their agreements,
in full or by reference, anti-corruption provisions either in the form of the core ICC anti-corruption
standards, listed in Part I of the 2011 Rules or by the adoption of a corporate compliance programme, as
recommended by Article 10 of the 2011 Rules.

The present ICC Anti-corruption Clause will help business people and their advisors to make such

essential reference, with the aim of creating trust and preventing their contractual relationships from
being affected by corruptive practice.

Jean-Guy Carrier



Introductory Note on the Application and the General Purpose and Structure of the Clause

This ICC Anti-corruption Clause (the ‘Clause’), is intended to apply to any contract that incorporates it
either by reference or in full. While parties to a contract are encouraged to incorporate the Clause into
their contract by its full name, it is anticipated that any reference in the contract to the ‘Clause’ or related
variations shall, in the absence of evidence to the contrary, be deemed to be a reference to the ICC Anti-
corruption Clause.

The general aim of the Clause is to provide parties with a contractual provision that will reassure them
about the integrity of their counterparts during the pre-contractual period as well as during the term of
the contract and even thereafter.

Three options are possible: either a short text with the technique of incorporation by reference of Part I of
the ICC Rules on Combating Corruption 2011 (Option I) or the incorporation of the full text of the same
Part T of the ICC Rules on Combating Corruption 2011 in their contract (Option II), or a reference to a
corporate compliance programme, as described in Article 10 of the ICC Rules on Combating Corruption
(Option III).

Where Options I and II have been chosen, if a party fails materially or on several repeated occasions
to comply with the anti-corruption provisions incorporated in the contract, the non-complying party
will be given the opportunity to remedy the non-compliance. Such party will also have the opportunity
to invoke as a defence that it has put into place adequate anti-corruption preventive measures. In the
absence of the non-complying party taking remedial action, or if remedial action is not possible and no
defence is effectively invoked, the other party may suspend or terminate the contract, at its discretion.

Any entity, whether an arbitral tribunal or other dispute resolution body, rendering a decision in
accordance with the dispute resolution provisions of the contract, shall have the authority to determine
the contractual consequences of any alleged non-compliance with the Clause.



ICC Anti-corruption Clause

A. Option I: Incorporation by reference of Part | of the ICC Rules on Combating Corruption 2011

Paragraph 1

Each Party hereby undertakes that, at the date of the entering into force of the Contract, itself, its directors,
officers or employees have not offered, promised, given, authorized, solicited or accepted any undue
pecuniary or other advantage of any kind (or implied that they will or might do any such thing at any
time in the future) in any way connected with the Contract and that it has taken reasonable measures to
prevent subcontractors, agents or any other third parties, subject to its control or determining influence,
from doing so.

Paragraph 2

The Parties agree that, at all times in connection with and throughout the course of the Contract
and thereafter, they will comply with and that they will take reasonable measures to ensure that their
subcontractors, agents or other third parties, subject to their control or determining influence, will
comply with Part I of the ICC Rules on Combating Corruption 2011, which is hereby incorporated by
reference into the Contract, as if written out in the Contract in full.

Paragraph 3

If a Party, as a result of the exercise of a contractually-provided audit right, if any, of the other Party’s
accounting books and financial records, or otherwise, brings evidence that the latter Party has been
engaging in material or several repeated breaches of the provisions of Part I of the ICC Rules on
Combating Corruption 2011, it will notify the latter Party accordingly and require such Party to take the
necessary remedial action in a reasonable time and to inform it about such action. If the latter Party fails
to take the necessary remedial action, or if such remedial action is not possible, it may invoke a defence
by proving that by the time the evidence of breach(es) had arisen, it had put into place adequate anti-
corruption preventive measures, as described in Article 10 of the ICC Rules on Combating Corruption
2011, adapted to its particular circumstances and capable of detecting corruption and of promoting a
culture of integrity in its organization. If no remedial action is taken or, as the case may be, the defence
is not effectively invoked, the first Party may, at its discretion, either suspend the Contract or terminate
it, it being understood that all amounts contractually due at the time of suspension or termination of the
Contract will remain payable, as far as permitted by applicable law.

Paragraph 4
Any entity, whether an arbitral tribunal or other dispute resolution body, rendering a decision in

accordance with the dispute resolution provisions of the Contract, shall have the authority to determine
the contractual consequences of any alleged non-compliance with this ICC Anti-corruption Clause.
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B. Option II: Incorporation in full of Part | of the ICC Rules on Combating Corruption 2011
Paragraph 1

Each Party hereby undertakes that, at the date of the entering into force of the Contract, itself, its directors,
officers or employees have not offered, promised, given, authorized, solicited or accepted any undue
pecuniary or other advantage of any kind (or implied that they will or might do any such thing at any
time in the future) in any way connected with the Contract and that it has taken reasonable measures to
prevent subcontractors, agents or any other third parties, subject to its -control or determining influence,
from doing so.

Paragraph 2

The Parties agree that, at all times in connection with and throughout the course of the Contract
and thereafter, they will comply with and that they will take reasonable measures to ensure that their
subcontractors, agents or other third parties, subject to their control or determining influence, will
comply with the following provisions:

Paragraph 2.1

Parties will prohibit the following practices at all times and in any form, in relation with a public official at
the international, national or local level, a political party, party official or candidate to political office, and
a director, officer or employee of a Party, whether these practices are engaged in directly or indirectly,
including through third parties:

a) Bribery is the offering, promising, giving, authorizing or accepting of any undue pecuniary or other
advantage to, by or for any of the persons listed above or for anyone else in order to obtain or retain a
business or other improper advantage, e.g. in connection with public or private procurement contract
awards, regulatory permits, taxation, customs, judicial and legislative proceedings.

Bribery often includes:
(i) kicking back a portion of a contract payment to government or party officials or to employees of
the other contracting Party, their close relatives, friends or business partners or

(ii) using intermediaries such as agents, subcontractors, consultants or other third parties, to channel
payments to government or party officials, or to employees of the other contracting Party, their
relatives, friends or business partners.

b) Extortion or Solicitation is the demanding of a bribe, whether or not coupled with a threat if the
demand is refused. Each Party will oppose any attempt of Extortion or Solicitation and is encouraged
to report such attempts through available formal or informal reporting mechanisms, unless such
reporting is deemed to be counter-productive under the circumstances.

¢) Trading in Influence is the offering or Solicitation of an undue advantage in order to exert an improper,
real, or supposed influence with a view of obtaining from a public official an undue advantage for the
original instigator of the act or for any other person.

d) Laundering the proceeds of the Corrupt Practices mentioned above is the concealing or disguising
the illicit origin, source, location, disposition, movement or ownership of property, knowing that such
property is the proceeds of crime.

“Corruption” or “Corrupt Practice(s)”, as used in this ICC Anti-corruption Clause, shall include Bribery;,
Extortion or Solicitation, Trading in Influence and Laundering the proceeds of these practices.
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Paragraph 2.2

With respect to third parties, subject to the control or determining influence of a Party, including but
not limited to agents, business development consultants, sales representatives, customs agents, general
consultants, resellers, subcontractors, franchisees, lawyers, accountants or similar intermediaries, acting
on the Party’s behalf in connection with marketing or sales, the negotiation of contracts, the obtaining
of licenses, permits or other authorizations, or any actions that benefit the Party or as subcontractors
in the supply chain, Parties should instruct them neither to engage nor to tolerate that they engage in
any act of corruption; not use them as a conduit for any corrupt practice; hire them only to the extent
appropriate for the regular conduct of the Party’s business; and not pay them more than an appropriate
remuneration for their legitimate services.

Paragraph 3

If a Party, as a result of the exercise of a contractually-provided audit right, if any, of the other Party’s
accounting books and financial records, or otherwise, brings evidence that the latter Party has been
engaging in material or several repeated breaches of Paragraphs 2.1 and 2.2 above, it will notify the
latter Party accordingly and require such Party to take the necessary remedial action in a reasonable
time and to inform it about such action. If the latter Party fails to take the necessary remedial action or if
such remedial action is not possible, it may invoke a defence by proving that by the time the evidence of
breach(es) had arisen, it had put into place adequate anti-corruption preventive measures, as described
in Article 10 of the ICC Rules on Combating Corruption 2011, adapted to its particular circumstances and
capable of detecting corruption and of promoting a culture of integrity in its organization. If no remedial
action is taken or, as the case may be, the defence is not effectively invoked, the first Party may, at its
discretion, either suspend or terminate the Contract, it being understood that all amounts contractually
due at the time of suspension or termination of the Contract will remain payable, as far as permitted by
applicable law.

Paragraph 4

Any entity, whether an arbitral tribunal or other dispute resolution body, rendering a decision in
accordance with the dispute resolution provisions of the Contract, shall have the authority to determine
the contractual consequences of any alleged non-compliance with this ICC Anti-corruption Clause.

C. Option Ill: Reference to a corporate anti-corruption compliance programme, as described in
Article 10 in the 2011 Rules

Paragraph 1

Each Party has put into place, at the date of the entering into force of the Contract, or undertakes to put
into place soon thereafter, a corporate anti-corruption compliance programme, as described in Article
10 of the 2011 ICC Rules on Combating Corruption, adapted to its particular circumstances and capable
of detecting Corruption and of promoting a culture of integrity in its organization.

Each Party will maintain and implement such programme at least throughout the lifetime of the Contract
and will on a regular basis inform the other Party about the implementation of its programme through
statements prepared by a qualified corporate representative, appointed by it and whose name will have
been communicated to the other Party.
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Paragraph 2

If a Party brings evidence that the other Party’s qualified corporate representative statement contains
material deficiencies, undermining the other Party’s program efficiency, it will notify the other Party
accordingly and require such Party to take the necessary remedial action in a reasonable time and to
inform itabout such action. If the latter Party fails to take the necessary remedial action, or if such remedial
action is not possible, the first Party may, at its discretion, either suspend the Contract or terminate it,
it being understood that all amounts contractually due at the time of suspension or termination of the
Contract will remain payable, as far as permitted by applicable law.

Paragraph 3
Any entity, whether an arbitral tribunal or other dispute resolution body, rendering a decision in

accordance with the dispute resolution provisions of the Contract, shall have the authority to determine
the contractual consequences of any alleged non-compliance with this ICC Anti-corruption Clause 2012.



Commentary on the ICC Anti-corruption Clause

Options | and |l

Paragraph 1: Non-corruption undertaking covering the pre-contractual period
1. The ICC Anti-corruption Clause aims at creating trust between Parties

Integrity is a key factor in bringing about a business environment that gives best value for money and
rewards skill and competitiveness. Best results are achieved in business transactions when predictability
and trust prevail between Parties. Combating bribery and other corrupt practices is also vital for protecting
shareholders, taxpayers and other entities indirectly affected by business transactions.

While there is a need to ensure that corrupt practices do not bear fruit, there is also a need to maintain
trustin the binding nature of the contractual undertakings (pacta sunt servanda), as it is a core component
of successful business life. There must, therefore, be a balance between the efforts to fight corruption
and the treatment of corruption as a breach of a Contract justifying its termination.

Integrity must prevail throughout the life-cycle of a business transaction, from its negotiation to its
performance and resulting remuneration. Very often a contractual transaction involves a multitude of
Parties with a substantial number of personnel. Corrupt practices may not exist throughout an entire
organization, and they may not be instigated by, or otherwise be attributable to, the management holding
the principal responsibility for the negotiation or performance of the Contract.

When preparing their Contract, Parties want to make sure that during the negotiations leading to the
Contract and during the drafting of the Contract (the pre-contractual period), no bribe, gift or other
undue advantage has been granted or promised (or that no indication in this sense has been given for
the future) in relation to the Contract by a Party to a public official at the international, national or local
level, a political party, party official or candidate to political office or to a director, officer or employee of
the other Party, either directly or indirectly through one of the Party’s subcontractors, agents or other
third party, subject to its control or determining influence.

Each Party also wants to ascertain that the other Party has put in place reasonable preventive measures
to avoid that one of the other Party’s subcontractors, agents, or other third parties engages in corrupt
practices.

In sum, the Clause is written with the aim of achieving a balance between the interest of Parties to avoid
corruption and their need to ensure the attainment of the objectives of the Contract. The Clause builds
on the doctrine of good faith, the presumption of innocence, good cooperation between Parties and the
idea that many illicit practices can be remedied without bringing the contractual relationship to an end.

2. Which are the Corrupt Practices covered by Paragraph 1?

The wording of Paragraph 1 mirrors that used in the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions (1997) and the United Nations Convention against
Corruption (2003).

The corrupt practices covered by Paragraph 1 include: (i) ‘active’ as well as ‘passive’ corruption (also
referred to at times as ‘Extortion’ or ‘Solicitation’); (ii) Bribery as well as trading in influence; (iii)
Corruption of public officials, as well as private-to-private corruption; (iv) Corruption in the national
and local as well as in the international sphere; (v) Corruption with or without the use of intermediaries;
(vi) Bribery with money or through any other form of undue advantage; and (vii) Bribery with or without
laundered money.
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3. Is Paragraph 1 referring to even the smallest undue advantages?

ICC recommends enterprises not to make ‘facilitation payments’ (i.e. unofficial, improper, small payments
made to a low-level official to secure or expedite the performance of a routine or necessary action to
which the payer is legally entitled), unless their employees are confronted with exigent circumstances,
such as duress or when the health, security or safety of their employees are at risk.

On the issue of gifts and hospitality offered to e.g., actual or potential commercial partners, ICC
recommends that enterprises establish procedures to ensure that they (i) comply with the law; (ii)
are reasonable and bona fide; (iii) do not affect (or appear to affect) the recipient’s independence of
judgment towards the giver; (iv) are not contrary to the known provisions of the recipient’s code of
conduct and (v) are offered or received neither too frequently nor at an inappropriate time.

4. Which ‘reasonable preventive measures’ have to be taken by the Parties with
respect to their intermediaries?

A Party is not required to prevent by all means any of its subcontractors, agents or other third parties,
subject to its control or determining influence, to commit any form of corrupt practice.

Each Party shall, however, based on a periodical assessment of the risks it faces, put into place an effective
corporate compliance programme, adapted to its particular circumstances; exercise, on the basis of a
structured risk management approach, appropriate due diligence in the selection of subcontractors,
agents or other third parties, subject to its control or determining influence; and train its directors,
officers and employees accordingly.

5. To which circumstances is the undertaking of Paragraph 1 applicable?

Having regard to the fast evolution of the law and practice in the field of business integrity, the undertaking
of Paragraph 1 should be concerned with only the very Contract itself and not other contracts concluded
between the same Parties, or any other contracts.

Paragraph 2: Non-corruption undertaking covering the period after execution of the Contract
(contractual and post-contractual periods)

1. The term of the Parties’ non-corruption undertaking

Parties agree, during the period following the entering into force of the Contract and after the term of
the Contract, not to commit corrupt practices in connection with the Contract.

They will have to ensure that no phase of the performance of the Contract, such as obtaining the relevant
licenses or official authorizations, the passing of operational tests, or inspections of goods or sites will
be obtained through illicit means. They also undertake to take reasonable measures to prevent their
subcontractors, agents and other third parties to do the same during such period. The Parties’ non-
corruption undertaking survives the term of the Contract.

2. Paragraph 2 contains a provision for incorporation either by reference or in full

In order to memorialize their mutual non-corruption undertaking, Parties decide to incorporate the text
of Part I of the ICC Rules on Combating Corruption 2011 in their Contract. They can choose either to
make this incorporation by reference or in full. In the former case, they will opt for the text under Option
I, in the latter for the text under Option II.



Commentary on the ICC Anti-corruption Clause

For the sake of convenience, the text of Part I of the ICC Rules on Combating Corruption 2011 is attached
hereto as Annex L.

3. The nature of the Parties’ undertaking

The Parties’ undertaking is absolute, while their undertaking in relation to their subcontractors, agents
or other third parties, subject to their control or determining influence, is limited to the taking of
‘reasonable measures’ in order to prevent the latter from engaging in corrupt practices.

This will include as a minimum: instructing subcontractors, agents and other third parties neither to
engage nor to tolerate that they engage in any corrupt practice; not using them as a conduit for any
corrupt practice; hiring them only to the extent appropriate for the regular conduct of the Party’s
business and not paying them more than an appropriate remuneration for their legitimate services.

Paragraph 3: Non-compliance, remedial action and sanctions
1. Non-compliance with Part I of the ICC Rules

If a Party becomes aware that the other Party has committed material or several repeated breaches of
the provisions of Part I of the ICC Rules on Combating Corruption 2011, it will notify the other Party
accordingly.

A Party invoking corruption must bring evidence that corruption is at stake. Evidence is often difficult to
find, as is the disclosure of it to the other Party without losing it or causing damage for the further use of
it. Therefore the requirement to bring evidence does not necessarily mean that corroborative evidence
should be produced or that all evidence be disclosed to the other Party in every case. Evidence should,
however, be sufficient to prove that suspicions of corruption are not invoked in a vexatious or otherwise
unjustified manner.

The Clause includes no formal requirements as to how the Parties should make a notification of suspected
breach under Part I of the Rules, but typically the mechanism applicable generally to contractual
communications between the Parties, will apply to this notification as well. Thus, a Contract containing a
requirement that any notification will be made in writing will cover notices on suspected corruption as well.

2. Possible remedial action

In order to ensure to the highest degree possible the continuity of a Contract, the allegedly non-
complying Party will be allowed to remedy the situation to the extent possible. Necessary remedial
action might include providing cooperation in evidentiary action in conducting an examination or calling
for an external audit of the incident, issuing warnings, reorganizing work, terminating sub-contracts
or contracts of employment with persons or employees involved in corruption, or correcting the
detrimental economic effect on the other Party of any proven non-compliance by, for example, adjusting
the amount of the price of the Contract. The nature and quantity of the remedial measures required
of the Party subject to allegation will depend on the circumstances of the case in question, e.g., on the
gravity of the infringement and on the conclusiveness of the evidence provided. In some situations, a
remedy may consist of simply providing counter-evidence regarding non-existence of any breach. The
allegedly non-complying Party will as soon as possible inform the other Party about the measures it has
taken to remedy the situation.

It is recognized, however, that not every infringement of the anti-corruption provisions can be remedied,
but it is expected from the allegedly non-complying Party that it will do its utmost to repair the situation
to the best of its abilities.
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3. Invoking the defence of adequate anti-corruption preventive measures

Where a remedy is not or cannot be taken, the Party allegedly in breach may invoke a defence by proving
that it had, by the time the evidence of breach had arisen, put into place adequate anti-corruption
preventive measures, as described in Article 10 of the ICC Rules on Combating Corruption 2011,
adapted to its particular circumstances and capable of detecting corruption and of promoting a culture
of integrity in its organization. Such adequate anti-corruption prevention measures should (i) reflect
the ICC Rules on Combating Corruption 2011, (ii) be based on the results of a periodically conducted
assessment of the risks faced in the Party’s business environment, and (iii) be adapted to the Party’s
particular circumstances.

For the sake of convenience, the text of Article 10 of the ICC Rules on Combating Corruption 2011 is
attached hereto as Annex II.

4. Evidence of non-compliance

Producing evidence of an infringement of the anti-corruption provisions, laid down in Part I of the ICC
Rules on Combating Corruption 2011, will not be an easy task, as corruption very rarely occurs in the open.

One of the few means to produce such evidence will be to provide the conclusions of an audit of the
accounting books and financial records of the allegedly non-complying Party. Witness statements (as a
result of a whistleblowing mechanism or otherwise) may sometimes be used. Applicable criminal law
should be taken into account when considering the involvement of law enforcement bodies.

5. Audit right

The reference in the Clause to a contractually-provided audit right does not, however, imply that an
audit right can be easily obtained in all circumstances nor that such audit right will be suitable for all
situations. Although some Contracts give one or more Parties the right to conduct an audit on the other
Party (-ies), the reference in this Clause to an audit right does not mean that ICC advocates giving Parties
an extensive audit right as a recommended business practice.

Parties will have to determine if their commercial relationship allows for an audit right, and if the
circumstances surrounding the negotiation, execution and future implementation of the Contract
warrant the need for such audit right.

6. Sanctions

If the Party allegedly infringing the provisions of Part I of the ICC Rules on Combating Corruption 2011,
does not remedy the situation within a reasonable period of time or if no such remedy is possible,
and no defence of adequate anti-corruption preventive measures is effectively invoked, the other Party
will have the right, at its discretion, to suspend the Contract or terminate it, it being understood that
the amounts contractually due at the time of suspension or termination will remain payable, as far as
permitted by applicable law.

When the other Party exercises its right of suspension or termination, it bears the full burden of proof
that a breach or breaches of the provisions of Part I of the ICC Rules on Combating Corruption 2011 has
taken place.

Applicable law may determine whether the Party may be held accountable for a breach or breaches of
the provisions of Part I of the ICC Rules on Combating Corruption 2011.
Bringing a large or long-term Contract to an end due to an infringement might be disproportionate. This
should also be borne in mind when Paragraph 3 of the Clause is applied.

10



Commentary on the ICC Anti-corruption Clause

Paragraph 4: Dispute resolution

Parties refer all disputes related to the contractual consequences of any alleged non-compliance with the
Clause to the entity provided for in the dispute resolution provisions of the Contract, such as an arbitral
tribunal. However, the non-compliance may be the subject of parallel criminal proceedings which may
result in criminal sanctions or other civil law consequences than contractual, in particular liability in tort.

Option Il

Paragraph 1: Corporate compliance programmes
1. Corporate compliance programmes, as described in Article 10 of the ICC Rules

Many companies have put into place a corporate compliance programme with the aim of preventing
their business activity from being affected by corruptive practices. Such programmes can have different
forms and content and will need to be adapted to each company’s particular circumstances in order
to be effective. They also should make it possible to detect Corruption and should aim at promoting
a culture of integrity in the organization. Article 10 of the ICC Rules on Combating Corruption 2011
provides an extensive, non-comprehensive list of measures, which may be included in such programme.
Each company will select from this list the measures it deems necessary or adequate for organizing its
own anti-corruption prevention system.

2. Putting into place a corporate compliance programme

When the Parties enter a Contract, it helps reinforce trust between them to know that their counterpart
has put into place - or is going to put into place soon - a corporate compliance programme. Parties will
commit to maintain their compliance programme and to implement its provisions at least during the
term of the Contract, thus maintaining during that period of time an atmosphere of trust between the
Parties.

3. Designation of a qualified corporate representative

In order to evidence the effectiveness of the programme and the continuity of its implementation,
each Party will designate among its personnel a qualified corporate representative, whose name will
be notified to the other Party. These qualified corporate representatives will issue, at regular intervals,
statements on the continued existence and implementation its company’s programme.

Paragraph 2: Deficiencies in a qualified corporate representative’s statement, remedial action and
sanctions

1. Deficiencies in a qualified corporate representative’s statement

If a Party becomes aware that the other Party’s qualified corporate representative’s statement contains
material deficiencies, undermining the efficiency of that Party’s programme, it will notify the latter Party
accordingly. A statement will be considered deficient if it contains materially untrue, false or incomplete
declarations.

A Party invoking a deficiency in a qualified corporate representative’s statement must bring evidence that

either the statements are missing or that the statement contains materially untrue, false or incomplete
declarations.
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Evidence is often difficult to find, as is the disclosure of it to the other Party without losing it or causing
damage for the further use of it. Therefore the requirement to bring evidence does not necessarily mean
that corroborative evidence should be produced or that all evidence be disclosed to the other Party in
every case. Evidence should, however, be sufficient to prove that suspicions of deficiencies in a qualified
corporate representative’s statement are not invoked in a vexatious or otherwise unjustified manner.

The Clause includes no formal requirements as to how the Parties should make a notification of a
suspected deficiency in a qualified corporate representative’s statement, but typically the mechanism
applicable generally to contractual communications between the Parties, will apply to this notification as
well. Thus, a Contract containing a requirement that any notification will be made in writing will cover
notices on suspected deficiency as well.

2. Remedial action

In order to ensure to the highest degree possible the continuity of a Contract, the Party having allegedly
issued a deficient statement, will be allowed to remedy the situation to the extent possible. Necessary
remedial action might include providing a new, accurate, complete and sincere statement, giving a full and
fair picture of the implementation by the Party concerned of the provisions of its corporate compliance
program as well as any corrective action such Party will take to improve such implementation. The nature
and quantity of the remedial measures required of the Party subject to allegation will depend on the
circumstances of the case in question, e.g., on the gravity of the deficiency and on the conclusiveness of
the evidence provided. In some situations, a remedy may consist of simply providing counter-evidence
regarding non-existence of any deficiency. The allegedly non-complying Party will as soon as possible
inform the other Party about the measures it has taken to remedy the situation.

It is recognized, however, that not every deficiency can be remedied, but it is expected from the allegedly
non-complying Party that it will do its utmost to repair the situation to the best of its abilities.

3. Other Commentary

The Commentary provided hereinabove under items 4, 5 and 6 on Paragraph 3 of Options I and II is
applicable mutatis mutandis to Paragraph 2 of Option III.

Paragraph 3: Dispute resolution

Parties refer all disputes related to any alleged non-compliance with the Clause to the entity provided
for in the dispute resolution provisions of the Contract, such as an arbitral tribunal. However, the non-
compliance may be the subject of parallel criminal proceedings which may result in criminal sanctions
or other civil law consequences than contractual, in particular liability in tort.
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ANNEX |

Part | of the ICC Rules on Combating Corruption 2011

Article 1
Prohibited Practices

Enterprises will prohibit the following practices at all times and in any form, in relation with a public
official at international, national or local level, a political party, party official or candidate to political
office, and a director, officer or employee of an Enterprise, whether these practices are engaged in
directly or indirectly, including through Third Parties:

a) Bribery is the offering, promising, giving, authorizing or accepting of any undue pecuniary or other
advantage to, by or for any of the persons listed above or for anyone else in order to obtain or
retain a business or other improper advantage, e.g. in connection with public or private procurement
contract awards, regulatory permits, taxation, customs, judicial and legislative proceedings.

Bribery often includes:

(i) kicking back a portion of a contract payment to government or party officials or to employees of
the other contracting party, their close relatives, friends or Business Partners or

(i) using intermediaries such as agents, subcontractors, consultants or other Third Parties, to channel
payments to government or party officials, or to employees of the other contracting party, their
relatives, friends or Business Partners.

b) Extortion or Solicitation is the demanding of a bribe, whether or not coupled with a threat if the
demand is refused. Enterprises will oppose any attempt of Extortion or Solicitation and are encouraged
to report such attempts through available formal or informal reporting mechanisms, unless such
reporting is deemed to be counter-productive under the circumstances.

¢) Trading in Influence is the offering or Solicitation of an undue advantage in order to exert an
improper, real, or supposed influence with a view of obtaining from a public official an undue
advantage for the original instigator of the act or for any other person.

d) Laundering the proceeds of the corrupt practices mentioned above is the concealing or disguising
the illicit origin, source, location, disposition, movement or ownership of property, knowing that such
property is the proceeds of crime.

“Corruption” or “Corrupt Practice(s)” as used in these Rules shall include Bribery, Extortion or Solicitation,
Trading in Influence and Laundering the proceeds of these practices.

Article 2
Third Parties

With respect to Third Parties subject to the control or determining influence of the Enterprise, including
but not limited to agents, business development consultants, sales representatives, customs agents,
general consultants, resellers, subcontractors, franchisees, lawyers, accountants or similar intermediaries,
acting on the Enterprise’s behalf in connection with marketing or sales, the negotiation of contracts, the
obtaining of licenses, permits or other authorizations, or any actions that benefit the Enterprise or as
subcontractors in the supply chain, Enterprises should: instruct them neither to engage nor to tolerate
that they engage in any act of corruption; not use them as a conduit for any corrupt practice; hire them
only to the extent appropriate for the regular conduct of the Enterprise’s business; and not pay them
more than an appropriate remuneration for their legitimate services.
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ANNEX lI

Article 10 of the ICC Rules on Combating Corruption 2011

Elements of a Corporate Compliance Programme

Each Enterprise should implement an efficient Corporate Compliance Programme (i) reflecting these
Rules, (ii) based on the results of a periodically conducted assessment of the risks faced in the Enterprise’s
business environment, (iii) adapted to the Enterprise’s particular circumstances and (iv) with the aim of
preventing and detecting corruption and of promoting a culture of integrity in the Enterprise.

Each Enterprise should consider including all or part of the following good practices in its programme.
In particular, it may choose, among the items listed hereunder, those measures which it considers
most adequate to ensure a proper prevention against corruption in its specific circumstances, no such
measure being mandatory in nature:

a)

b)

8)

h)

)

expressing a strong, explicit and visible support and commitment to the Corporate Compliance
Programme by the Board of Directors or other body with ultimate responsibility for the Enterprise
and by the Enterprise’s senior management (“tone at the top”);

establishing a clearly articulated and visible policy reflecting these Rules and binding for all
directors, officers, employees and Third Parties and applying to all controlled subsidiaries, foreign
and domestic;

mandating the Board of Directors or other body with ultimate responsibility for the Enterprise, or
the relevant committee thereof, to conduct periodical risk assessments and independent reviews of
compliance with these Rules and recommending corrective measures or policies, as necessary. This
can be done as part of a broader system of corporate compliance reviews and/or risk assessments;

making it the responsibility of individuals at all levels of the Enterprise to comply with the Enterprise’s
policy and to participate in the Corporate Compliance Programme;

appointing one or more senior officers (full or part time) to oversee and coordinate the Corporate
Compliance Programme with an adequate level of resources, authority and independence, reporting
periodically to the Board of Directors or other body with ultimate responsibility for the Enterprise,
or to the relevant committee thereof;

issuing guidelines, as appropriate, to further elicit the behaviour required and to deter the behaviour
prohibited by the Enterprise’s policies and programme;

exercising appropriate due diligence, based on a structured risk management approach, in the
selection of its directors, officers and employees, as well as of its Business Partners who present a
risk of corruption or of circumvention of these Rules;

designing financial and accounting procedures for the maintenance of fair and accurate books and
accounting records, to ensure that they cannot be used for the purpose of engaging in or hiding of

corrupt practices;

establishing and maintaining proper systems of control and reporting procedures, including
independent auditing;

ensuring periodic internal and external communication regarding the Enterprise’s anti-corruption
policy;
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k)

D

p)

providing to their directors, officers, employees and Business Partners, as appropriate, guidance
and documented training in identifying corruption risks in the daily business dealings of the
Enterprise as well as leadership training;

including the review of business ethics competencies in the appraisal and promotion of management
and measuring the achievement of targets not only against financial indicators but also against the
way the targets have been met and specifically against the compliance with the Enterprise’s anti-
corruption policy;

offering channels to raise, in full confidentiality, concerns, seek advice or report in good faith
established or soundly suspected violations without fear of retaliation or of discriminatory
or disciplinary action. Reporting may either be compulsory or voluntary; it can be done on an
anonymous or on a disclosed basis. All bona fide reports should be investigated;

acting on reported or detected violations by taking appropriate corrective action and disciplinary
measures and considering making appropriate public disclosure of the enforcement of the
Enterprise’s policy;

considering the improvement of its Corporate Compliance Programme by seeking external
certification, verification or assurance; and

supporting collective action, such as proposing or supporting anti-corruption pacts regarding

specific projects or anti-corruption long term initiatives with the public sector and/or peers in the
respective business segments.
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Selected ICC Publications

1. The ICC Rules on Combating Corruption 2011 in English:
http:/www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2011/ICC-Rules-on-Combating--

Corruption/

2. The ICC Rules on Combating Corruption 2011 in French:
http:// www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2011/ICC-Rules-on-Combating-
Corruption-in-French,

3. The ICC Rules on Combating Corruption 2011 in Spanish:
http:// www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2011/ICC-Rules-on-Combating-
Corruption-in-Spanish

4. The ICC Guidelines on Agents, Intermediaries and other Third Parties in English:
http:/www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2010/ICC-Guidelines-on-Agents -
Intermediaries-and-Other-Third-Parties

5. The ICC Guidelines on Agents, Intermediaries and other Third Parties in French:
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2011/ICC-Guidelines-on-Agents .-
Intermediaries-and-Other-Third-Parties-in-French

6. The ICC Guidelines on Whistleblowing in English:
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2008/ICC-Guidelines-on-
Whistleblowing/

7. The ICC Guidelines on Whistleblowing in French:
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2008/ICC-Guidelines-on-
Whistleblowing-in-French

8. RESIST in English:
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist

9. RESIST in French:
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist

10. RESIST in Arabic:
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist

11. RESIST in Spanish
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist

12. RESIST in German:
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist

13. RESIST in Mandarin:
http://www.iccwbo.org/products-and-services/fighting-commercial-crime/resist
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The International Chamber of Commerce (ICC)

ICC is the world business organization, a representative body that speaks with authority
on behalf of enterprises from all sectors in every part of the world.

The fundamental mission of ICC is to promote open international trade and investment

and help business meet the challenges and opportunities of globalization. Its conviction that
trade is a powerful force for peace and prosperity dates from the organization’s origins early
in the 20th century. The small group of far-sighted business leaders who founded ICC called
themselves “the merchants of peace”.

ICC has three main activities: rule setting, dispute resolution, and policy advocacy. Because
its member companies and associations are themselves engaged in international business,
ICC has unrivalled authority in making rules that govern the conduct of business across
borders. Although these rules are voluntary, they are observed in countless thousands

of transactions every day and have become part of the fabric of international trade.

ICC also provides essential services, foremost among them the ICC International Court

of Arbitration, the world’s leading arbitral institution. Another service is the World Chambers
Federation, ICC’s worldwide network of chambers of commerce, fostering interaction

and exchange of chamber best practice. ICC also offers specialized training and seminars
and is an industry-leading publisher of practical and educational reference tools for
international business, banking and arbitration.

Business leaders and experts drawn from the ICC membership establish the business stance
on broad issues of trade and investment policy as well as on relevant technical subjects.
These include anti-corruption, banking, the digital economy, marketing ethics, environment
and energy, competition policy and intellectual property, among others.

ICC works closely with the United Nations, the World Trade Organization and intergovernmental
forums including the G20.

ICC was founded in 1919. Today it groups hundreds of thousands of member companies
and associations from over 120 countries. National committees work with ICC members

in their countries to address their concerns and convey to their governments the business
views formulated by ICC.
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38 Cours Albert ler, 75008 Paris, France
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