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1. General

The European Commission Transfer Technology Blo@aotption (“TTBE”) Evaluation Report
(“the Report”) was made publicly available in Detem2001. The Commission has invited
comments upon the Report.

Whether for licensors or licensees of intellecauaperty in the EU, the scope of the TTBE is oagre
importance as it affects the legality and enfontigabf licences. Moreover, the TTBE sets the
Commission's approach to the relationship betwesipetition law and the protection of intellectual
property rights. As stressed in the Report, priatedbr intellectual property rights and the prditat

of effective competition should be regarded as ¢ementary, rather than opposed, as innovation in
products and technologies is the ultimate sourceropetition. It is therefore important to finéth
right balance between protecting competition antepting intellectual property rights.

The main antitrust jurisdictions of the world shubtl to converge their policies in all mattersingv
significant multi-jurisdictional effects. This caimly applies to antitrust policies in the field of
intellectual property licensing.

ICC welcomes the Commission’s approach to the diatisn process. ICC hopes that the
Commission will continue along that path and egiggroceed to a publication of a draft block
exemption along with draft guidelines (as it didtfee vertical and horizontal agreements) in cialer
allow stakeholders to assess how agreements weettita be analyzed on the basis of both texts.
ICC encourages the Commission to align the appiioathe assessment of intellectual property
right licensing agreements with the approach téikemorizontal and vertical agreements by (i)
eliminating the white and grey clauses and (i@astlining the list of black clauses.
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Due account should be taken of the specific aspétttellectual property rights licensing.

Intellectual property protection is aimed at prowydegal certainty for the intellectual propeityht
holder for the duration of that intellectual prapeight. Antitrust agencies and courts applying
antitrust laws should not question the social esbhtnder which intellectual property rights are
granted. This social contract is for the legisl&aamend, if necessary, and not for the antitrust
agencies or courts in specific cases. In thatde@@€ would encourage the Commission to carefully
analyze the US approach (to which the Commissiersré para. 58 of the Report) which puts more
limits on the possibilities for competition polityintervene against licence agreements between non
competitors. In some cases, such approach mayoh&imulate innovation if it is assumed that
intellectual property rights are striking the rigalance between over- and under protection of
innovators’ efforts.

This is the more relevant since, under the Comanmissimodernization proposals, national judges
will be allowed to apply Article 81 in full, i.encluding the exemption conditions under Article331(
Therefore parties to an agreement will need theeséb access the effects of the agreement in
respect of Article 81 without having the optiomotifying the agreement to the Commission.

Thus, there is a need for very clear guidelinestompany a new block exemption on which
companies can rely. Such guidelines should clénéian agreement that falls outside the new block
exemption is not illegal but needs to be assegmedsh the principles laid down in the guidelines.
They should also clearly indicate the circumstanoeler which an agreement outside the scope of
the new block exemption would fall within the scaé\rticle 81(1) and if so, the circumstances
under which the agreement would qualify for exeamptinder Article 81(3).

Special attention should be given to the distindtietween horizontal and vertical licensing. ICC
acknowledges the description of a vertical relatigmin para. 125 of the Report. However, the prime
issue is whether the licence would significantijnege any competition which would have taken
place between the licensor and the licensee abseitence.

The guidelines should also give serious consiader&di market definition and clearly differentiate
between different markets (i.e. innovation, techgypl and product markets). Effects of restrictions
imposed on a licensee are totally different indlobnology market and the product market. In the
technology market, effective competitive constsaont market power often have special
characteristics. Market shares of licensors iieltlenology markets are not only generally very
difficult to calculate, but also mostly of limiteelevance for assessing sustainable market power or
dominance. In particular, a licensor dominancencgeibr application of the new block exemption, if
applied to the new technology market, seriouskgritifling innovation and would greatly damage
the usefulness of the new block exemption.

As to product market, paragraph 179 of the Rejplri@vledges that even if dominance is or has
been acquired as a consequence of an intellectyerty right, exploitation thereof within the seop
of such intellectual property right should be galeacceptable, under both Articles 81 and 82.



ICC

Introducing a product market dominance ceilingefguloitation within the scope of an intellectual
property right would introduce uncertainty and esglicences of successful innovators to the risk of
court litigation, and to investigations of nationampetition agencies applying national competition
laws. This seriously risks stifling the introductiof products onto the market. The possibilitytiar
Commission and national competition authoritiesitbdraw the application of the new block
exemption in cases where the conduct of a licemrdmensee has effects incompatible with Article
82 should be sufficient remedy.

A finding of abuse of a dominant position of coursrild not be blocked by applicability of the new
block exemption (cf. European Court of JusticeamPagnie Maritime Belge, 2000).

In view of the foregoing, it is necessary to dtiish between restrictions within the scope of the
licensed intellectual property rights, and othstrietions.

Restrictions within the scope of the licensed lietalial property right should include all restoos
connected with the exploitation of that right, sastobligations of the licensee to e.g. protect the
value of the intellectual property right, or torgrback blocking intellectual property rights i th
scope of the licence. Restrictions outside theesobfhe licensed intellectual property right, sash
tying and non-compete, should be treated simigarisestrictions per the Horizontal and Vertical
Restraints Guidelines. Restriction in horizont@llactual property right-licenses should be tetate
similarly as restrictions in vertical intellectymbperty right licenses, subject to appropriatekoliat
situations and the possibility of withdrawal.

2. More specific issues

The Defining of Know-how

The TTBE and the Vertical Restraints Block Exemptiefine "know-how" differently. As taken
from Article 1(f) of the VRBE, "know-how" means a package of non-patented practica
information, resulting from experience and tesbgghe supplier, which is secret, substantial and
identified’. ICC proposes that the definition of know-howhia hew block exemption be amended
and brought into line with the more comprehensiedivals Restraints Block Exemption definition.

Enlarging the scope of the TTBE to cover other intellectual property rights

Under the current block exemption, the licensingtbér intellectual property rights is covered when
it contributes to the achievement of the licensetrology and contains only ancillary provisions.

As it is often difficult to assess tharicillary charactet of such other intellectual property rights, it
seems justified to include all intellectual propeights within the scope of the new block exemptio
The most obvious need seems to lie with desigryrighp and software licensing.

While an inclusion of copyright licensing agreenseasithin the scope of the new block exemption
may increase legal certainty, we would urge the B@sion to carefully assess the fact that
competition issues in that sector may need to theessed in a different way than for the other
intellectual property rights. If copyright werelnded, ICC would appreciate the inclusion of the
Commission's case law and policy on copyright eanin the guidelines.
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Enlarging the scope of the TTBE to cover multi-party licensing

As stated above, the guidelines should providea definition of'competitor"and acknowledge
that horizontal multi-party licences are not auttica#ly restrictive of competition. These kind of
agreements are of the essence to technologicabgewent and implementation of new innovations
by cutting the patent thicket and allowing intraittue of new standardized systems covered by
numerous complementary or blocking patents ofréiffeholders.

The guidelines should clearly set out the limitecbenstances, if any, under which such licences are
problematic. Subject to the next paragraph, adirathulti-party licences should come within the
scope of the new block exemption.

ICC urges the Commission to request the Councdriaextension of the scope of Council Enabling
Regulation no. 19/65 to include multi-party licexgsiHowever the introduction of a new block
exemption should not wait for such mandate to bengiWe therefore suggest that the Commission
give clear instructions as to multi-party licenicethe guidelines. The guidelines should also dscu
under which circumstances a bundle of verticalicei$ing authorizations allowing standard
package licensing by one authorized licensor, f@donsequent standard licences agreements)
would be covered by the new block exemption.

Licensing in respect of joint ventures

ICC would encourage the Commission to bring thesthwlds for loss of the new block exemption’s
protection for a joint venture between competitoigie with the thresholds in the specialization
(20%) and R&D block exemption (25%) (See para.df3Be Report).

The market share threshold should be set at 259%eiwith what the Commission suggests for
licensing agreements between competitors (paraofiiBé Report).

Time limits for exclusivity in licences of intellectual property rights without
statutory duration

There is a need to bring the TTBE in line with \tegtical Restraints Block Exemption on time
limits. Article 1 (3) of the current TTBE limitelusive know-how licensing agreements both
between competitors and non-competitors to ters yeEarmost of the restrictions).

As far as these types of agreements between ngpetitors are concerned, the Vertical Restraints
Guidelines impose no time limit for know-how licesdhat are ancillary to exclusive distribution
agreements. ICC would encourage the Commissiamig the TTBE in line with the vertical
restraints approach, as suggested in paragrapb1&Che Report.

Site licences

The Commission questions how to assess site lisgvittean output restriction (paragraphs. 152-153
of the Report) and questions to what extent thendi®n between competitors and non-competitors
is still relevant in that respect. ICC submits itmore appropriate to distinguish between horizonta
and vertical licensing relations, and apply theegairules of the new block exemption allowing
restrictions within the scope of the intellectualgerty right concerned.
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Tying and non- reciprocal grant back

ICC agrees that tying and non-reciprocal grant baelkjenerally outside the scope of an intellectual
property right, but believes they should be covesetthe new block exemption as there are
circumstances (particularly in vertical relationgen such provisions aid pro-competitive
arrangements. If the Commission can justify apglgmarket share ceiling to such cover, ICC urges
the Commission to provide examples in its guidslivfesituations where tying in vertical and even
horizontal licences above the 30% market shaiegeibuld benefit from an exemption. As far as
vertical licences are concerned, useful guidancdedaken from para. 215-224 of the Vertical
Restraints Guidelines.

3. Conclusion

ICC would favour a broad new block exemption cangemultiparty licensing, all intellectual

property rights and both horizontal and vertic@rices. The new Block Exemption should preferably
contain a licensees’ product market share ceili39% only for restrictions imposed on the licensee
outside the scope of the licensed intellectualgngpight. The new block exemption should only
include a very short list of "black list situationCC is of the opinion that uncertainty about the
applicability of safe harbour protection as sooa Esensor's dominance on a market is alleged to
exist, especially in technology markets, wouldestifhovation to an unacceptable extent. The
possibility of withdrawal of safe harbour protentiny the Commission or a national competition
authority via action under Article 82 provides sugint remedies.

Clear guidelines, particularly as to market debnitthe differences between product and technology
markets, and the distinction between horizontahamiical relationships, are of the essence.

ICC will shortly be submitting suggestions for isswvhich such guidelines should contain and would
welcome an opportunity to give its comments ondxaft guidelines issued by the Commission in
conjunction with the text of a new block exemptiegulation.
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