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Opinion

Battle against cable piracy in the Philippines

NTELLECTUAL-PROPERTY protection and enforcement are major

points of discussion in trade negotiations. This is particularly true

when negotiating parties are between governments of a developing
and a developed country. It is common that the government of a devel-
oped country would seek assurances from the developing country that
intellectual-propertyrightsof the goods and services that willbeimported
into the developing country will be protected.

In recent years, television program-
ming has become one of the services
imported by developing countries from
developed ones. In the Philippines, for-
eign channels like HBO, Star, AXN, Na-
tional Geographic, ESPN, CNN, BBCand
Bloomberg, among others, can now be
viewed through the medium of cableand
satellitebroadcasts. Local cableoperators
and direct-to-home satellite providers
(CATV operators) license the foreign
programs and offer them to their sub-
sariber-customers. With theuse of satel-
lite head-ends, a CATV operator is able
to receive the foreign-channel program
and offer it to households forafee. How-
ever, the reception and distribution of a
foreign-channel program is not always
authorized by the foreign provider.

Enterprising CATV operators, after
securing a license to operate from the
National Telecommunications Commis-
sion, are able to purchase the necessary
decoder boxes from the open market
that would allow them to receive the

usually encrypted foreign channels and
incdude themonthelist of channelsthat
theyoffer totheir subscribers. Themore
foreign channels they receive, the more
attractive their service is to the public,
which translates togreaterrevenue. And
when theyreceivethe channelswithout
having to contract with the foreign pro-
vider for royalty payments, the income
is a windfall.

This business model, which is aptly
described as cable piracy, has become

prevalentinthe Philippines that foreign- .
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channel providers have beganlobbying
their governments to raise this as an
issue in their trade negotiations with
our country.

The cost of piracy

TheCableand Satellite Broadcasting
Assodation of Asia, whichis comprised,
among others, of the different foreign-
channel providers in the Asia-Pacific
region, provides regular submissions
tootherinternationalintellectual-prop-
erty lobby groups on the situation of
the pay-TV industry in Asia with regard
to intellectual-property protection. In
2005, statistics show that the Philip-
pines had the second-highest number
ofillegal cable and satellite TV subscrib-
ers among Asian countries, with rev-
enue losses of the local cable industry
amounting to more than P5 billion.

In2007,itwasestimated thatrevenue
losses to the legitimate pay-TV industry
fromall formsof piracyamountedto $85
million, a 5.4-percent increase from the
previous year. Hlegal cable subscribers
ran to 2.5 million, outnumbering the

1.6 million legal subscribers. Because of
this, the government is losing P1 billion
annually in tax revenues.

Current measures to fight
cable piracy
. Itisnoteworthy that despite billions

of pesoslost in the form of businessand
government revenue due tocablepiracy,
Philippine laws have yet to define and
penalize the act of cable piracy; hence
the difficulty of prosecuting offenders
of cable piracy. )
Acriminal complaint for theft under
the Revised Penal Code is not aremedy.
The Supreme Court has been clear that
only movable properties which have
physical or material existence and sus-
ceptible of occupation by another are
proper objects of theft. In the context
of the Penal Code, only those movable
properties which can be taken and car-
ried from the place they are found are
proper subjects of theft. (Laurel v. Ab-
rogar [483 SCRA 243]). Thus, television
signals, being intangible and without
physical propertycapable of being taken
away from their location, cannot be the
subject of the crime of theft.
Notwithstanding, channel provid-

ers who dre victims of cable piracy are
not without recourse. The Intellectual
Property Code (IP Code) gives them
protection as copyright owners and as

broadcasting organizations. TV pro-

grams produced by a channel provider

maybedassifiedasaliteraryand artistic

work under the IP Code under the das-

sification of audio-visualand cinemato-
graphic works,
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Further, the entire selection of pro-
grams in a channel, whether individu-
ally produced by the channel provider,
may be considered a derivative work,
the sameé being original by reason of
their selection and arrangement. Thus,
as copyright owners, channel providers
may file dvil, riminal oradministrative
cases against the pirates on the ground
of infringement of copyright.

- Moreover, a channel provider may
also file a case of violating its rights as
a broadcasting organization as defined
in the IP Code. Channel providers, as
broadcasting organizations (defined
in the IP Code as any natural or juridi-
cal person duly authorized to engage in
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broadcasting), have the exclusive right-

to carry out, authorize or prevent the
rebroadcasting of their broadcast, the
recording in any manner of theirbroad-
castsfor thepurpose of communication
to the public of television broadcasts of
thesame, and the useof suchrecords for
fresh transmissions or for freshrecord-
ing. Anyviolation of theserights maybe

aground for the filing of similar cases of

infringement under the IP Code.

In a recent case against an unau-
thorized CATV distributor for criminal
infringement under the IP Code, the
defense of the absence of any crime
punishing cable piracy was raised at
the preliminary-investigation stage of
the complaint.

The defendants, in fact, pointed out
that the pendency of legislative bills in
Congress seeking to define and punish
the crime of cable piracy is evidence of
the absence of a crime. The Depart-
ment of Justice resolved the issue by
holding that channel providers, even
as broadcasting organizations, have
copyright ownership over the programs
they carry, and, as such, may exercise
theirright to the exclusiveright tocarry

out, authorize or prevent others from
reproducing their works or communi-
cating to the public a work by wire or
wireless means.

Any violation of this right is an in-
fringement of copyright under the IP
Code. This conclusion was, likewise,
made by the Court of Appeals in a re-
lated case involving the same parties
and the same act of cable piracy. Thus,
channel providers have the option of
suing either as a copyright owner or as
a broadcasting organization.

Pending bills in Congress
against cable piracy

Although the IP Code provides for
remedies against cable piracy, the Su-
preme Courthasnothadtheoccasionto
stampits unpnmaturonthe conclusion
reached by the Department of Justice
andthe Courtof Appeals. Asalegal prin-
ciple, said conclusion would be limited
in application to the parties involved

andunder the same circumstances that
gave rise to the complaint.

Without a Supreme Court decision
on the issue, each case of cable piracy
willbe decidedindependently, withlittle-
persuasion from decisions of the De-
partmentof Justiceand the Court of Ap-
peals. Recognizing this defidency, our
Congress has several pending bills that
seektoaddressthesituationandprovide
a dlear basis to fight cable piracy.

Three of these bills are identical in
title and content. These bills are House
Bill1409, SenateBill 2180and Senate Bill
2588. All bills, if passed into law, shall be
entitled The Anti-Cable Television and
Cable Internet Pilferage Act of 2008.

Amongtheactspunishableunderthe
billsare i) theinterception orreception,
or the assistance thereof, of any signal
or service offered overa cable television
through tapping, making or causing to
be made any unauthorized connection
to existing wired or wireless facilities

or through the use of electronic equip-
ment; and ii) the unauthorized impor-
tation, sale, lease, distribution or pos-
session of electronicequipment, suchas
_digital oranalogreceiver-decoderboxes,

set-top afidcenverter boxes, modern or
any equivalent drcumvention-devices
that allow the unauthorized access or
decoding of unencrypted or encrypted
satellite-program signals or other elec-
tromagnetic signals.

With the wide coverage of the bills
on acts punishable for cable piracy,
their passage as law may well be a de-

" terrent to cable piracy. Unauthorized

CATV distributors can no longer raise
the defense of the absence of a crime
punishing cable piracy. Moreover, even
the unauthorized sale or possession of
electronic equipment that isindispens-
able in the perpetration of cable piracy.
is, likewise, punishable.

The unauthorized tapping into the
systems of cable operators poses grave

and severe threats to the existence and:
survival of the cable-televisionindustry.
Cable piracy not only causes huge op-
erationallosseson thepartoflegitimate

~ CATV operators, it also greatly affects

thesignaland standard of service pre)u-

* dicing legitimate subscribers.

-A_clearer and determined effort
therefore, of our government through
Congress and the Supreme Court may,
finally put an end to the stigma of the,
Philippines as the country in Asia with:
the second-highest number of illegal
cable-and satellite-TV subscribers.
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