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3 Paragraph 12 and following of the Discussion Paper 
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4 ICC, Comments on the Reform of the Application of Article 82 of the EC Treaty (12 December 2005), pp.7 to 
11. 
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%����!��
7 Patrick Rey (Coordinator), Report by the EAGCP ‘An Economic Approach to Article 82’, July, 2005. 
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8 See Etro, “Innovation by Leaders”, Economic Journal, Vol. 114, 281-310 (2004). 
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( �Discussion Paper, paragraph 54 (emphasis added). 
10 Ibid. (emphasis added). 
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�� �Ibid., paragraph 58. 
12 As pointed out by well established economic doctrine (Drew Fundenberg. and Jean Tirole, 1985, “The Fat Cat 

Effect, the Puppy Dog Ploy and the Lean and Hungry Look”, American Economic Review, 74 , May, pp. 361-

68), an aggressive behaviour of the market leader can lead to more aggressive competition by a competitor 

(generally under competition in prices) or to a less aggressive one (typically under competition in quantities) 

with positive consequences for the consumers in the first case and only ambiguous ones in the second. 

Moreover, when entry of competitors is endogenously taken into account (which should be the relevant case), an 

aggressive behaviour of the leader does not affect each single competitor but can reduce entry, with net effects 

for consumer welfare and allocation of resources which are always positive (Etro, 2006). Hence, an aggressive 

behaviour of the market leader inducing less aggressive competition of the competitors is not sufficient to create 

any harm to consumers or to deteriorate the allocation of resources.�
�0 �See, e.g., Commissioner Neelie Kroes, Preliminary Thoughts on Policy Review of Article 82, at 3 (23 Sept. 

2005) (stating that, in the analysis of exclusionary conduct under Article 82, “ultimately the aim is to avoid 

consumers’ harm”). 
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14 See, , e.g., Discussion Paper, paragraphs 54-60. 
15 Discussion Paper, paragraph 67. 

�$ �Ibid., paragraphs 82, 83. 
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17 Ibid., paragraphs 91-92. 
18 Ibid., paragraph 60. 
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19 Ibid., paragraphs 58, 59. 
20 See, e.g., ibid, paragraphs 30, 90-91. 
21 The recent DG Competition’s study on Article 82 (Rey et al., Report by the EAGCP ‘An Economic Approach 

to Article 82,’” July 2005) correctly emphasizes the need of solid theoretical and empirical foundations in the 

antitrust procedure: “a natural process would consist of asking the competition authority to first identify a 

consistent story of competitive harm, identifying the economic theory or theories on which the story is based, as 

well as the facts which support the theory as opposed to competing theories. Next, the firm should have the 

opportunity to present its defense, presumably to provide a counter-story indicating that the practice in question 

is not anti-competitive, but is in fact a legitimate, perhaps even pro-competitive business practice.” 
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22 See, e.g., ibid, paragraph 4 (“With regard to exclusionary abuses the objective of Article 82 is the protection of 
competition on the market as a means of enhancing consumer welfare and of ensuring an efficient allocation of 
resources.”) (emphasis added). 
23 Ibid., paragraphs 77, 79. 
24 See footnote 20. 
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25 Ibid., paragraph 84.�
�$ �Ibid., paragraph 86. 
27 See the discussion on Dominance, above. 
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�( �For instance see Massimo Motta, Competition Policy. Theory and Practice, Cambridge: Cambridge University 

Press, 2004 (Chapter 7). 
30 This requirement is also strengthened by the general statement for which “only conduct which would exclude 

a hypothetical ‘as efficient’ competitor is abusive” (paragraph 63). 



 
 
 
 
 

 
- 17 - 

 
 

·  �����������
�	��������	�
��������
����


��
���	�$� ��������	��"����
�����
�������
�����	�"	�"�
������
���������	�"�
��
��	������"����	�"	�$������� ������
�	���������������"��
%	�
������
����������	�����������'�
��"���	���
��%	�
"�	����
� $���	������*�
�
�������	����:���%��#�
��
$����	������	%��	$�����	�������
�����������	���	�"� ���
�	����8&��	��"#������	����"���	(
�$��
���"��
�$�"
��������	��������	%��"
��������*�
��	�" �������
�����	����	��
�
����*�
�
	����
	��"��
���	�����	
����	���������"���
����>��� ������	��*�
�"����"�����������	��
������
�	���� � �	����"
�$����	�$����	�����	�
���� )�+ �P������	��
���	���	�����������
��
�������	���
��
	�����"���������
�����
����	���� /4 �6��#�	����"
�$����������	���
�$���������
�����
���
�	���#�����������������"���'�
��0��

)(1 xc
x
r

pEP <�
�

�
�
�

� -=
��

���$����	�#���
��
�������'�
%	��������	����&������� ��������
�������������
��������'�
��"�
��	����!���"�������������
	����%
	����	������������ ��������9���
���	���#�
�����	���
��
�����	�$��������
���*�
�
��
����	�
�$����
���
���
( ������������������%	�������
�����	���
������
�$����	�"��
�	����
����
���	��	�$���	�(����� 	���#����	���	�����	%�����������
���
������� /, ����$����	�#�	����
�$�����	�
�	�����������&�������� ���$$����"�
�������
�����
���
�	����
���������
�	����
�����
������	�"��	����	"��� ������������
�������
%���������
����
�����%��������	�(���
����	�	����
A�"����	��
�
����� ��
�
������	��� // �

�
·  �����	����	�
��������"��������"���������
�����
���� 	����
���	������������!�������	���
�"�

������
������������
�����
��"	
�����	��
���� ������ $��
	�
�$����	�����
������������#�����
�	�����"�������"��
�	�����"���	(
�$������"���	���	� ������-������������������������	���
��
�������������	����
����!���"����
��*�
�	�������	 ��
���	����
���
���
���������������������
����
���������������	�����
�������������	���#�"��
� 	�����"���	(
�$���
����������	�������
"�����
��������������
��*�
�
������������������
%�� ��
������	����������
����	�(�

�����	�
���������
��������
��������������
	����%
	 ������	���<���'�
��"���	�������*��	�
������#�"��
�	����
�����
��
�$����������������
	��� ��
���*��
����+,��	����������������	(��
����������"
�
��	�����	������$�	������%������������ �����"����	�����������������	�������

�
·  �����	����	�
��������"�	��������������"���������$	� �������	
������*����"
�$��������


���
��
��#��	����	�
�$�����������
��������������
	 ����%
	����������
����������
	����������
��������'�	�
������������
7��
��
�	����	��#�����"�� ����������'�	�
����	%��	���%	����
��
���������	�����
�$�������
	��	���
%�����"���������� ���������������M��������%��	���	�����������
�
�����
����	���#�����
���
��
������������	"�
����	 ��
��
���!��������"
��
���������	����	���

7���
���	����	�������	�	$�	���4FC����������������� �"����5��%
�
�$������
7�#��	�	$�	���4B/�
	"�
�����	�����������������	���������������������!� 	��
������������
�����
��
�������������

                                                 
31 This relation is motivated as follows. What is behind the discussion on rebates is a market with many 

customers each one buying a number of products. As long as the total number of customers is given and they 

have similar demand, x is directly related to total demand, on which a proper average cost function depends. 

0� � Formally if c(x) is U-shaped, the relation holds for required shares within a closed set and not above a 

threshold. Hence a mechanic application of the formula may lead to derive the upper bound of the set rather than 

its lower bound, leading to completely wrong conclusions in every case! 
33 Or whenever the market is not a natural monopoly, that is, in every relevant case for our purposes. 
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34 Again, see Motta (2004, Chapter 7). 
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0� �DG Competition’s own study on Article 82 notes that cases of anti-competitive tying are “relatively scarce.”  

See Rey et al. , Report by the EAGCP ‘An Economic Approach to Article 82,’ July 2005, at 39. 

0$� The Chicago school has advanced efficiency rationales in favour of bundling with positive (or at worst 

ambiguous) consequences on welfare, including production or distribution cost savings, reduction in transaction 

costs for the customers, protection of intellectual property, product improvements, quality  assurance and 

legitimate price responses. The post Chicago approach has shown that, when the bundling firm has some market 

power, bundles can have a predatory purpose (Michael Whinston, 1990, “Tying, Foreclosure and Exclusion”, 

American Economic Review, 80, pp. 837-59), but in general, tying should be submitted to a rule-of-reason 

standard. However, more recently, the modern theory of market leaders has emphasized that bundling by the 

incumbent 1) is just an aggressive (pro-competitive) strategy of the incumbent for a competitive tied product 

market, 2) may not have a specific entry deterrence purpose, and 3) may increase welfare even without taking 

efficiency reasons into account. Technically, bundling works as a commitment device to be aggressive, that is to 

produce more for the secondary market and hence to be able to adopt a lower price. As a consequence, the leader 

can exploit larger scale economies, reduce the average price level for the consumers and hence increase welfare 

(see Etro, 2006). 
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04�See Commission notice - Guidelines on Vertical Restraints,  paragraph 216.  
38 Ibid., paragraph 187 (noting that analysis will consider “whether consumer demand has shifted as a 

consequence of the product integration so that there is no more independent demand for the tied product”). 
39 Ibid., paragraph 183. 
40 Ibid., paragraph 58. 
41 Ibid., paragraph 188. 
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42 Ibid., paragraphs 195, 202. 
43 Ibid., paragraph 197. 
44 Ibid., paragraph 182. 
45 Ibid., paragraph 197. 
46 Ibid., paragraph 189. 
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47 Ibid., paragraph 190. 
48 Ibid., paragraph 108. 
49 Ibid., paragraphs 124-26. 
50 Ibid., paragraph 183. 
51 Case C-12/03, Commission v. Tetra Laval,  Judgment of 15 Feb. 2005 (not yet reported). 
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54 Langen, Bunte, European Competition Law, 10th Edition 2006, note 168 to Article 82.  
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56 Customers can protect themselves by comparing the lifecycle costs of the products thereby taking into account 
both the initial cost of the primary product and the anticipated aftermarket costs over the useful life of the 
product. Often customers use long-term maintenance contracts or other contractual guarantees regarding the 
lifecycle cost of the product to protect themselves against the impact of subsequent changes in aftermarket prices 
or policies. Sophisticated customers [referred to in the Discussion Paper as “professional buyers” (paragraph 
258)] are more likely to engage in this practice than individual consumers. However, consumers may use 
extended warranties or other contractual arrangements to protect themselves. Even where customers lack 
information or sophistication to compare lifecycle costs or to negotiate contractual protections, competition 
among suppliers will normally protect purchasers.  Since suppliers can be expected to understand the long-term 
revenue opportunity flowing from the sale of the primary product, they are likely to compete aggressively in 
pricing their primary products in the expectation of obtaining a stream of aftermarket revenues from the primary 
equipment sale. See paragraph 259. 
 
57 Of course, many customers are repeat purchasers of the primary product and thus are both “prior purchasers” 
and potential “future customers”.  A customer may well be able to protect itself with respect to the impact of 
“policy changes” with respect to its prior purchases when it negotiates for its next purchase of the primary 
product.  See paragraph 254,  footnote 146. 
 
58 The first step in the approach set forth in the Discussion Paper is to determine whether there is a separate 
single-brand aftermarket. This focuses only on customers that have already purchased the primary product and 
asks whether it is possible for such customers (1) to switch to the secondary products provided by other primary 
market suppliers or (2) to switch to another brand of the primary product in order to defeat an attempt by the 
supplier of the primary product to increase prices of its secondary products or services.  In many cases, this step 
will lead to defining a single-brand aftermarket.  Only in the second step of the proposed approach – determining 
“dominance” in the single-brand aftermarket -- is the impact of competition in the primary market taken into 
account.  Here, the Discussion Paper appears to require a separate assessment be made of “customers who have 
already bought the primary product” (paragraph 254) and appears to treat ease of entry as the only factor that 
would keep a supplier with a “very strong position on the aftermarket” for its own brand of equipment from 
being viewed as “dominant” for this group of customers. While suggesting that “the weaker the position of the 
supplier in question on [the primary] market” the “less likely it is that the supplier in question can be considered 
dominant on the aftermarket” for its brand of equipment (paragraph 260), in fact the analysis in the Discussion 
Paper leaves such suppliers exposed to a finding of dominance and of abuse of dominance if they “decide to 
change policy and raise prices in the aftermarket or restrict the possibilities of other suppliers in the aftermarket.” 
(paragraph 261).  In sum once such a supplier has begun to deal with others in connection with the aftermarket 
for its brand of equipment, the analysis in the Discussion Paper indicates that any attempt to “change policy” will 
expose the supplier to Article 82 claims. 
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59 See Carlton, “A General Analysis of Exclusionary Conduct and Refusal to Deal – Why Aspen and Kodak Are 
Misguided,” 69 Antitrust L.J. 659, 679-680 & fn 39 (2001); Klein, “Market Power in Antitrust: Economic 
Analysis After Kodak,” 3 Sup. Ct. Econ. Rev. 43, 47-63 (1993).      
60 For example, a supplier might be willing to supply parts to third-party service firms or to train their personnel 
in order to make its primary products more attractive to customers because of the presence of a number of 
service alternatives, including alternatives located close to potential customers. Such an approach might assist a 
small supplier in entering the primary market or in expanding its sales in the primary market. However, if taking 
such an approach to aftermarket parts and training could not be altered in the future without violating Article 82, 
it is possible that the supplier would be deterred from pursuing that approach. The concern that efficient conduct 
that benefits consumers will be deterred by an analysis that places importance on “policy changes” is similar to 
the problem noted with the different standards set forth in the Discussion Paper for “termination of an existing 
supply relationship” and “refusal to start to supply”. 
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